fraud, omission or mistake 
pointed oat. Ibid. 
4. Where a bill for an ae- 


®ACCOUNT SETTLED. 
1. Where a settlement was 


made between the lega- 
tees ‘and the executor, in 
which settlement no in- 
terest was computed and 


the legatees received the 
principal, they cannot af- 
terwards be allowed to 
rectify the settlement as 
to the interest, unless they 


shew that the interest 
was omitted in the settle- 
ment, either through mis 
take or accident, or fraud 
and imposition—especial- 
ly after the lapse of sev- 
eral years. James v. Mat- 
thews, 28 
2. An account, stated in 
writing and settled and 
signed by the parties, isa 
bar toa bill for another 
account. Harrison v. 





Bradley, 136 | 
3. If the plaintiffs state the | 
settlement in their bill, | 
they cannot ask to have it | 
opened, but for some | 


count lies, the defendant 
can adduce the settlement, 
and shew thereby, that 
the parties have already 
accounted, and therefore 
ought not to be compelled 
todo soagain. Ibid. 


. The difference is, that 


when the defendant sets 
up this defence, he must 
state, upon his oath, that 
the account, as settled, is 
just and true; and. in that 
case, it is conclusive, un- 
less impeached upon one 
of the grounds mentioned. 
Ibid. 


ADVANCEMENT. 


A father made an advance- 


ment to one of his sons 
and took from him a cove. 
nant, by which he stipu- 
lated, “that he would pay 
to his brothers and sisters, 
on a final settlement of 
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his father’s estate, with- 
out interest, whatever 
sum or sums of money he 
had received, if above his 
rateable part of said es- 
tate.” Afterwards, the 
father borrowed a sum of 
money from his son (not 
equal to the amount ad 
vanced) and gave his bond 
for it. Held, that the 
brothers and sisters, not 
advanced, had no right to 
restrain the collection of 
this bond, Wedd v. Lyon, 
67 


ALIENS. 


Aliens cannot bold land, but 


the sovereign may take it; 
and a trust of land for an 
alien cannot be enforced 
by the alienee, but may be 
by the sovereign in equity. 
Atkins v. Kron, 207 


CONTRACT. 


See Luvwnatic. 


CREDITOR. 


Sez Surery—Execurors AnD 


ADMINISTRATORS. 


DEED. 

1. Where a bill seeks to re- 
cover slaves, and alleges 
that a deed for them to 
the plaintiff’s was signed 

‘and sealed by the father 
to whom they belonged, 
but was never actually 
delivered, but goes on to 
state that the deed was 
duly proved and register- 
ed at the instance of the 
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father. Held, that this 
amounted to a delivery 
and conveyed the legal 
title, so that the plaintiffs’ 
remedy was at law and 
notin Equity. Ellington 
v. Currie, 21 


. A. by deed conveyed to 


his grand-children a num- 
ber of articles of small 
value, such as “old iron, 
an old horse, two or three 
hogs, linen wheel,” &ec. 
and others, specifically 
enumerating and describ- 
ing them, and then the 
deed says, “and all andp 
every article of property 
which I own, whether 
enumerated or mention- 
ed, is herein conveyed,” 
Held, that none of the 
slaves, which A. owned, 
passed by this convey- 
ance. Williams v. Aveat, 

47 


. Proof of partial imbecili- 


ty, combined with undue 
influence, will, in Equity, 
invalidate a deed as well 
asawill. Amis v Satter- 
field, 173 


. When a paper is signed, 


sealed and handed to a 
third person, to be deliv: 
ered to another, upon a 
condition which is after- 
wards complied with, the 
paper becomes a deed by 
the act of parting with the 
possession, and takes ef- 
fect presently, without re- 
ference to the precise 
words used, anless it 


clearly appear to be the 
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intention that it should 
not then become a deed, 
and this intention would 
be defeated by treating it 
as a deed from that time. 
Hall v. Harris, 303 
. Togive adeed any sensi- 
ble operation, it must de- 
scribe the subject matter 
of the conveyance, so as 
to denote, upon the in- 
strument, what it is in 
particular, or by a refer- 
ence to something else, 
which will render it cer 


tain. The want of such! 
«a description or reference | 


in a deed is a defect, 
which renders it totally 
inoperative. Kea vy. Robe 
son, 373 

. In construing a deed, 
words may be transposed. 
if necessary, in order to 
give it efficacy. But this 
cannot be done, unless 
there is something in the 
instrument, which shews 
that reading the deed»as 
it is, will defeat the in- 
tention, and that by trans- 
posing words or sentences, 
or leaving out parts, the 
deed will be rendered ef- 
fectual in the manner in- 
tended by the parties, 
though badly expressed. 
Ibid. 

. A provision relative to 
one subject cannot be torn 
from that subject and ap 
plied to another, in order 
togive adifferent meaning 
to the instrument. Ibid 


See Huspanp anp Wire. 








DEVISES ayp LEGACIES. 


1, A. devised to his daughter, 
then the wife of one of 
the plaintiffs, as follows: 
“I give to my daughter 
M. one negro boy H.” and 
five others by name “to 
wait and serve her life- 
time, and after her death 
to her bodily heirs ;” Held 
that, there being no words 
in the will to explain 
“heirs” to mean “ chil- 
dren,” the legacy vested 
absolutely in her, and she 
dying soon alter the death 
of the testator, went to 
her husband as her ad- 
ministrator. Donnell vy. 
Mateer, 7 


2. The testator also devised: 
“I leave three hundred 
dollars in the hands of 
my executors, to pay out 
to her as they see that she 
needs, if my estate will 
afford it.” Held, that this 
devise vested in her an 
absolute right to the three 
hundred dollars, and, 
though she died a short 
time after the death of the 
testator, the legacy went 
to her husband as Bhs ad- 
ministrator. Ibid. 


4. A legacy to a son-in-law, 
does not, by virtue of our 
statute, Rev. St. ch. 122, 
sec. 15, when the son-in- 
law dies in the lifetime of 
the testator, vest in the 
child of such son-in-law. 
Ibid. 
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4. Where there is a will and 





an undisposed of residue, 
in the division of that 
residue among the next of 
kin, nothing that has been 
advanced by the testator, 
either real or personal, in 
his life. time, norany thing 
bequeathed in the will, is 
to be brought into hotch- 
pot. Ibid. 


. A testator devised as fol- 
lows: “I direct that my 





children remain with my 
wife, to be raised and 
educated out of my estate. 
And as one child may be 
come of age and marry, to | 
have allotted off to such | 
child as much of my es: 
tate, as I have given to 
my daughter Betsy, and 
ut her in possession of. 
ff my wife should die my 
widow, I direct that at her 
death, my estate, of every 
description, be equally di- 
vided between all my 
children, considering, in 
the distribution, the part) 
which each child may | 
have received, at its mar- | 
riage or when it came of 
age. In educating my 
children, I direct that my | 
son Lewis be continued | 
at College, until he grad- 
uates ; and should the in 
come of my estate justily 
it, I wish my two sons 
James and Joseph to re- 
ceive a like education. the 
best education the income 
of my estate will afford. 








J wish all my daughters 


6. 


/ 


7. 


to receive a good English 
education. Should the 
income of my estate fail 
short of giving them a 
good practical education, 
I wish them to receive 
one, even at the expense of 
the capital of my estate.” 
Held, that, upon the death 
of the widow, the estate 
was to be divided among 
the children according to 
the directions of the will. 
Amis v. Amis, 12 
Held, secondly, that, up 
to the time of the widow’s 
death, the infant children 
were to be educated out 
of the annual profits of 
the estate, free from 
charge and without ac- 
counting for it ; and after 
her death, the expense of 
the education of the chil- 
dren, then uneducated, 
was to be defrayed out of 
the income of the portion 
allotted to each of the 
said children respectively 
in the division, if sufficient 
for that purpose, but if 
not sufficient each of the 
legatees must contribute 
in proportion to their 
shares. Ibid. 

Held, lastly, that the pro- 
perty allotted to the sev- 
eral children to make 
them equal to that given 
to Betsy, is to be valued, 
according to the prices of 
such property at the time 
of the advancement to 
Betsy. bid, 


8. A. by will devised cer- 
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tain lands to his wife. 
children and grand-chil- 
dren, and also directed 
certain parts of his per- 
sonal estate to be deliv- 
ered over to them. He 
then devised as follows: 
«The balance of my land 
and other property I ap 
point and ordain to be 
sold, and the money ari- 
sing from the sale thereof, 
not given away, to be ap- 
plied to paying my debts; 
and the balance. if any, to 
be equally divided among 
-the herein named lega 
tees.” The will was af- 
terwards declared good 
as to the real estate, but 
not good as to the person- 
al estate. Held. that the 
balance of the proceeds of 
the land directed to be 
sold, after payment of the 
debts, should be divided 
among those who were 
nained as legatees, though 
in fact the legacies had 
failed, by reason of an in 
formality in the execution 
of the will. Tucker v. 
Tucker, 82 
. Where a testator who 
died before the passage of 
the Act of 1830 (Rev. St 
Ch. 111, Sec. 59,) be 
queathed certainslaves to 
A. and B. in trust that 


they should enjoy the pro- |" 


duce of their own labor: 
Held, that this bequest 
was void, and the said A. 
and B. being the residua- 
ry legatees, that the ab- 
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solute’ property in. the 
slaves passed to them.— 
Bennehan v. Norwood, 106 
10. Held, further, that the 
Act of 1830 did not affect 
the construction of this 
devise, the testator hav- 
ing died before .the pas- 
sage ofthat Act. Ibid. 
il. The Act of the General 
Assembly, of 1827, rela- 
tive to the construction of 
limitations over in will 
alter a “dying without is- 
sue” §c. which was rati- 
fied on the 7th day of 
January, 1828, and directs 
that it shall not apply to 
wills made before the 15th 
day of January next,” 
must be construed to 
speak from the first day 
of the session, which was 
in November, 1827, and 
therefore it went into or- 
eration on the 15th of 
January, 1828, Weeks v. 
Weeks, lil 
12. A testator in February, 
1828, bequeathed a negro 
girlto A. and B. “and if 
they should die without 
an heir or heirs lawfuily 
begotten, the said negro, 
&c. to return to my chil- 
dren.” The testator had 
cight children living then 
and also at the time of 
“his death. Held, that they 
took under this will an 
immediate interest, which 
was transmissible to their 
executors or administra- 
tors. Lbid. 


13. In the case of a legacy 
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to one for life, remainder 
over, the assent of the ex- 
ecutor to the legatee for 
I fe, enures to the benefit 
of the remainder-man, and 
vests in him a legal es 
tate, which is liable to 
execution. Rea v. Rhodes. 
148 


14. The assent of the exec 


utor vests the legal estate 
in the legatee, though the 
executor may thereby 
commit a devastavit, and 
a creditor can only follow 
the property in a Court of 
Equity. Ibid. 
15. It is not necessary that 
an assent be expressly 
given or directly proved, 
for it may be implied 
from the acts of the par 
ties, or the declarations of 
the executor, though not 
amounting simply to an 
assent. But the acts or 
declarations, in order to 
have that effect, must be 
such as are unequivocal, 
and satisfy the mind, that 
the executor meant to ac 
knowledge the right of 
the legatee to the thing. 
and, of course, to deter- 
mine his own title or con- 
trol over it, in opposition 
tothe legatee. Ibid 
16. A bequest to A. and “at 
her death to be equally 
divided among the heirs 
of her body,” is a good 
bequest in remainder to 
A’s. children. vans v. 
’ 169 
17. Ina will, the grammati- 
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cal construction must pre- 
vail, unless a coatrary 
intent plainly appears.— 
Love v. Love, 201 


18. A bequest of a negro 


woman and her increase, 
without any explanatory 
words, will not entitle the 
legatee to a child of the 
woman, born before the 
testator’s death. But if 
there be any expression 
inthe will, shewing an 
intention on the part of 
the testator, that the child, 
so born, shall be included 
in the gilt of the mother, 
then the legatee shall 
take it : as where, in such 
a bequest, one of the chil- 
dren of the mother is ex- 
pressly excepted, this 
shews the intention of the 
testator that the legatee 
should take all the chil- 
dren, except the one ex- 
cepted. Ibid. 


19. When the law separates 


real and “personal estate, 
which a testator had giv- 
en together to the same 
persons, subject to char- 
ges, and then gives one 
portion of the property to 
one set of persons and the 
other portion to another 


_set, it must in like man- 


ner apportion the charges. 
The fund and the incum- 
brances ought to go toge- 
ther. Atkins v. Kron, 207 


20. Where a testator be- 


queathes Bank Stock gen. 
erally, without saying it 
is the bank stock he owns, 
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the bequest will be gen- 
eraltand not specifie.— 
McGuire v. Evans, 269 
21. But, when, after giving 
several legacies of bank 
stock. in giving another 
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nough to satisfy previous 
legacies. Held, that this 
bequest failed, because of 
the failare of the fund, out 


of which it was to come. 
Ibid. 


legacy of bank stock he | 24. When the same proper- 


‘uses this expression “in 
case there should be any 
deficiency in the bank) 
stock, which I hold at my 
death, as compared with 
the amount bequeathed 
in my will andtestament ” 
Held, that he meant the 
stock he should then have, 
and therefore the legacies 
were specific and not gen- 
eral. Ibid. 


22. Held, further, that the 
bank stock being insuffi- 
cient to discharge the 
legacies, the legatees are 
entitled to have what 
stock there may be ap 
plied pro rata to the pay- 
ment of these legacies 
and that the deficiencies 
are to be supplied out of 
the residue of the estate. 
Ibid. 

23. A testator directs, a 
mong other things, as fol 
lows: “In case my Bank 
Stock should not be ab 
sorbed in the payment of 
debts which may come 
against my estate, then 
and in that case I give 
and bequeath to A. two 
shares of the Bank Stock 
&c.” There were no 
debts, to which the Bank 
Stock was applied but 
there was not stock e- 








ty is, by the same will, 
given to two different 
legatees, they take moie- 
ties. Ibid. 


25. A testator bequeathes 


to his four daughters 
Sarah, Elizabeth, Marina 
and Agnes, certain negro 
slaves, and directs that 
no division shall take 


. place until his eldest 


daughter arrives at the 
age of twenty-one, when 
she was to receive her 
share and so on as to each 
of the other daughters 
upon her arriving at the 
same age. ‘The will also 
directs “that if either of 
my said daughters should 
die without lawful issue, 
then and in that case the 
survivors or survivor of 
my said daughters shall 
have all the said negroes 
and their increase for- 
ever.” Marina died first 
under age and without is- 
sue ; then Sarah died une 
der age but leaving a 
child and her husband 
surviving; then Agnes 
died under age and with. 
out issue ; lastly, Eliza. 
beth after having inter- 
married with S., died un- 
der age and without issue. 
Spruill v. Moore, 284 
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26, Held first, that this was 
a vested legacy, subject 
to go to the survivors or 
survivor upon the death 
of any of the daughters 
under age and without 
issue. Ibid. 

27. Held secondly, that on 
the death of Sarah, her 
share having become ab- 
solute by her having is- 
sue, vested in her husband 
who had the slaves in 
possession, and that her 
share also included one 
third of the share be- 
queathed to Marina. [hid. 

23. Held, thirdly, that the 
share of Agnes, on her 
death, survived exclusive- 
ly to Elizabeth and that 
the child of Sarah was 
not entitled to any part of 
it. Ibid. 

29. Held, fourthly, that the 
share, to which Agnes 
became entitled on the 
death of Marina, of the 
legacy bequeathed to her, 
also went to the last sur- 
vivor Elizabeth. bid. 

30, The general rule is, that 
if legacies be given to 
three or more persons, as 
tenants in common, in 
distinct shares, with a 
limitation over to the sur- 
vivors, upon the death of 
any of them under age or 
without leaving issue, and 
two of them die, then on 
ly the original share of 
the one dying last, and 





not the survived share, 
goes over. But there is! 


a distinct exception to the 
rule, and that is, where a 
fund is left as an aggre- 
gate fund, and made di- 
visible among many lega- 
tees, with the benefit of 
survivorship, in which 
case the whole fund may 
go the last survivor. The 
word “all” applied to the 
fund to go over, makes it 
an aggregate fund. IJhid. 
31. A. in 1881, devised to 
his ten children a tract ot 
land in fee, equally to be 
divided among them— 
and also gave them seve- 
ral negroes; and then 
follows this clause— 
‘Should any of my chil- 
dren die before they have 
Jawful heirs of their bod- 
ies, the property of my 
child that may decease 
shall be equally divided 
among my children that 
may survive.” Held— 
that under this will each 
of the children took an es- 
- tate in fee, defeasible up- 
on his or her death, be- 
fore having achild; and 
upon the birth of such 
child the fee became ab- 
solute, whether the devi- 
see had or had not issue 
living at the time of his 
death. Sadler vy. Wil- 
son, 296 
32. A partition of the land 
having been made, A., 
one of the devisees, pur- 
chased two other shares 
and sold them together 
with his own to B., who 
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was aware of A’s title, 
and who gave his bond 
for the purchase money. 
C. one of the devisees, 
whose share A, purchas- 
ed and sold to B. was a 
female, has never had any 
children, and is now past 
the age of child-bearing. 
On a bill of injunction 
filed by B. to rescind the 
contract and have his 
bond surrendered to him, 
Held, that B. had no right 
to have the whole con- 
tract rescinded, but was 
only entitled to compen- 
sation for any loss he 
might sustain in not ob- 
taining a title toC’s share. 
Ibid. 


A testator bequeathed to 
his wife “two choice 
horses,” “fifteen choice 
sheep,” &c , and the wife 
died before receiving her 
legacy. Held, that the 
administrator of the wife 
was not entitled to his 
choice, but that the se- 
lection must be made by 
the executors of the hus 

band and should be of the 
best sheep. Harris v. 
Philpot, 324 
$4. A testator bequeathed 
as follows: “I give to my 
daughter S. G. four ne. 

groes, by name, Dice, &c. 
which she has already 
received,” and in a subse- 
gent clause he says, “It} 
is my desire that my 
- daughter S. G. have three 
small negroes more—’ 
, 2 
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which will make her 
number seven, equal with 
her brother’s number.”— 
After making his will, the 
testator conveyed three 
negroes to his daughter 
S G. by deed of gift, Held, 
that this was a satisfac- 
tion of the legacy of three 
small negroes, Ibid. 


35. A testator in the resi- 


duary clause of his will 
devised and bequeathed 
as follows, “my other two 
tracts of land, &c, and 
all my negroes, not men- 
tioned, &c., to be equally 
divided between my two 
sons W.H andR H. and 
my daughter S. G. and the 
heirs of my son L. deceas- 
ed.” Held, thatthe words 
“heirs of L.” as here 
used, mean “the children 
of L,” ane: Wat the divi- 
sion must be per-capita, in 
which each rt he chil- 
dren of L. will take one 
full share. Ibid. 


36. Where a testator dis. 


posed of his land, slaves 
and perishable estate, as 
distinct funds, and direct- 
ed, among other things, 
that the slaves should be 
equally divided amoag his 
children, and that his 
daughter E. S.. should 
have an equal share of 
his slaves “and, as 1 have 
given my said daughter 
E. S. no part of my lands, 
in lieu thereot I give unto 
the said E. S., in addition 
to her share of slaves, 
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fifteen hundred dollars 
worth of slaves,” and then 
directed his perishable es- 
tate, after payment of his 
debts, to be equally divi- 
ded among his wife and 
his children. Held, that 
the legacy of “fifteen hun- 
dred dollars worth of 
slaves” to E. S. was to be 
taken out of his slave es- 
tate. Simmons vy. Good- 
ing, 382 
37. A testator devised cer- 
tain lands and personal 
property to his daughter 
M.S8., “and on the mar. 
riage of my said daughter, 
said property to be held 
by my said daughter and 
her husband during their 
joint lives and the life of 
the survivor, and, at the 
decease of the said M. S. 
and her said husband, to 
be equally divided be- 
tween the children of my 
said daughter, who may 
survive their said parents 
and be living at their 
death,” &c. M.S. mar- 
ried O. and died in the 
lifetime of the testator, 
having no children, and 
her husband survived the 
testator. Held, that O. 
took nothing, because by 
the death of M. 8S. the 
legacy and devise failed, 
and both the subject and 
the description of the per- 
son failed, there being no 
distinct substantive de- 
vise or legacy to O. Ibid. 


38. A testator left land and 
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personal oy wed to his 
daughter M.S. and if she 
died, without children 
surviving her, “then [ 
give said land tomy own 
heirs at law, and said 
slaves and their increase 
to my next ofkin.” The 
said M. S. died in the 
lifetime of the testator.— 
The children of another 
daughter, whe died also 
in the lifetime of the fa- 
ther, are entitled to the 
share which the mother 
would have had in the 
land so devised, if she had 
lived, but not to any part 
of the personal estate, 
“next of kin” meaning 
“nearest of kin,” without 
some explanatory words 
in the will. Jbid. 


39. When a will fully de« 


scribes a person or thing, 
whether by many or few 
particulars, it is not com- 
petent to receive parol 
evidence of what was in- 
tended, though nothing be 
found to answer the de- 
scription; for to pass 
another thing, or to pass 
the thing to another per- 
son than that described 
in the will, would be to 
give operation to the will 
over a thing or in favor 
of a person not mentioned 
in ite Barnes v. Simms, 

392 


40. Thus where a testator 


queathed a negro by the 
name of “Aaron,” and it 
was shown that he had 
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no negro of that name, 
but had one by the name 
of “Lamon,” not mention 
ed in the will; Held, that 
the Court could not say 


the latter passed by this |. 


bequest. bid. 


41. A testator gave to his 


daughter “M. wife of D.” 
a tract of land and sever- 
al negroes and ether per- 
sonal property, and di- 
rected that the negroes 
should work on the land 
he had given her, “for the 
support of her and her 
children, and if the ne- 
groes dont make a sup- 
port, rent out the land and 
hire out the negroes.”— 
Held, that this could not 
be construed, as a devise 
or bequest to her separate 
use, as there was not e- 
nough to amount to the 
plain exclusion of the 
husband. Held, also, that 
the children of M. took no 
estate under this devise 
and bequest. Ibid. 


42. Where a devise of land, 


in a will made since the 
Act of 1784, Rev. St. Ch. 
132, Sec. 10, and Ch. 93, 
Sec. l,is to A for life, and 
should he have lawful is- 
sue, then to be equally di- 
vided between his lawful 
issue, but should he not 
have lawful issue, then 
over, &c. Held, that A. 
took only a life estate in 
the land. Ward v. Jones, 
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43, Where a testator di-: 


rected that his executors 
should sell any part of his 
real estate whenever they 
may think proper to do 
so “without any order or 
decree of the Court.”— 
Held, that this real _es- 
tate, not being charged 
with the payment of debts 
nor being directed to be 
applied in that way, it 
could not be so subjected, 
in exoneration of the per- 
sonal estate, but could on- 
ly be resorted to, after the 
exhaustion of the person- 
al estate, for the purpose 
of discharging the debts. 
Graham vy. ILatile, 407 


44, When giftsin a willare 


to “children,” the general 
rule is, that, when there 
are persons who answer 
that description, grand- 
children cannot take un- 
der it. . Ward v. Sutton, 

421 


45. A. devised all the resi- 


due of his estate as fol- 
lows, “to be equally divi- 
ded between Laney Har- 
per’s children, Sarah Jar- 
man and her children, 
Isaac Ward's two chil- 
dren, Elizabeth & Laney, 
&e. and Winifred Wil. 
liains’ Koonce children to 
be equal in said residue 
with Laney’Harper’s and 
Sarah Jarman and her 
children, and my nephew 
Miles W. Spight to be 
equal with the, two 
Koonce children”—-and 
there were three of the 
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Koonce children. Held, 
that the Court could not 
strike out the word “two” 
‘in the bequest to Spight, 
but to effect the intention 
of the testator that word 
must be referred toWard’s 
children. bid. 


DOMICILE. 


}. The acquisition of a new 
domicil does not depend 
simply upon the residence 
of the party. The fact 
of residence must be ac 
companied by an inten 
tion of permanently resid 
ing in the new domicil, 
and of abandoning the 
former—in other words. 
the change of domicil 
must be made manifest 
animo et facto, by the fact 
of residence and the in- 


tention to abandon.— 
Plummer v. Brandom, 
190 


2. The length of residence 
js not important, provi- 
ded the animus be there. 
Ifa person goes from one 
country to another, with 
the intention of remain- 
ing, that is sufficient— 
and whatever time he 
may have lived there is 
not enough, unless there 
be an intention of re 
maining. 


EXECUTORS AND AD. 
MINISTRATORS. 

1. A creditor may follow 

the assets of a deceased 

person into the hands of 
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legatees, and of other 
persons claiming as velun- 
teers or fraudulent alien- 
ees of an unfaithful and 
insolvent executor. Bar- 
naville v. Threadgill, 86 
. An administrator, ap- 
pointed in one State. can- 
not sustain an action 
brought io his representa- 
tive character in another. 
But where a person dies 
in this State, in posses- 
sion of slaves, then being 
in this State, the admin- 
istrator may sue for them 
in his own name and up- 
on his own legal title, ei- 
ther in this or another 
State, though they may 
have been removed out 
of this State before ad- 
ministration granted.— 


Plummer vy. Brandom, 
190 
3. An administrator in 


South Carolina of the es- 
tate of an intestate, whose 
domicil was in that State, 
cannot sue in this State 
an administrator appoint- 
ed here, to recover the a- 
mount of assets remaining 
in the hands of the latter 
after payment of the debts. 
Carmichael v. Ray, 365 
See Devises anp Lecacigs. 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 
1. Equity will not interfere 
with the operation of the 
statute of frauds, at the 
instance of either party 
to a fraudulent convey. 








Ss Sl ll 





6. 


. Ifa woman on the eve) 


INDEX, 


Ellington vy. Cur- 
21 


ance. 


rie, 
Where a deed of gift is 
fraudulent against credit- 


ors, and the property 
conveyed by it is sold 
under executions at the 
instance of the creditors, 
the surplus in the hands | 
of the officer, remaining 
after satisfying the exe- 
cutions, belongs to the 
donees. Williams v. A- 
vent, 47 | 
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ner, as intentionally to 
make another believe, 
that he has no right, or 
has abandoned it, and the 
other, trusting to that be- 
lief, does an act, which 
he would not otherwise 
have done, the fraudulent 
party will be restrained 
from asserting his right ; 
unless it be such a case, 
as will admit of compen- 
sation. Ibid. 


If, when a man is so | GUARDIAN AND WARD. 


drunk as to renderhiman |. Where a guardian bona 


easy prey to the fradulent | 
designs of another, an un- | 
fair advantage is taken 
of his situation to procure | 
from him an unreasona- 
ble bargain, a Court of 
Equity will interfere and 
rescind the contract, not 
on the ground of his drun 
kenness, but of the fraud | 
Calloway v. Witherspoon, 
128 


of marriage, and without 
the knowledge or consent 
of her intended husband, 
convey her property to 
her children, it is a fraud | 
on his marital rights and , 
the conveyance will be | 
set aside. Goodson v | 
Whitfield, 163 | 





. A right can only be lost | 


or forfeited by such con- | 
duct as would make it. 
fraudulent and against | 


2. 


fide transfers to another, 
for a full consideration, a 


debt due to his wards,the — 


assignee is entitled to the 
same remedy in Equity to 
recover the debt, which 
the wards would have 
had. Newsom v. Neu- 
som, 22 
Where a guardian ob. 
tains a decree of a Court 
of Equity for the sale of 
his ward’s land; to make 
him liable for any loss in 
consequence of such sale, 
it must appear that he 
wilfully practised a de- 
ception on the Court, by 
false allegations and false 
evidence or by industri- 
ously concealing material 
facts. Harrison v. Brad- 
ley, 136 


HOTCHPOT. 


See Devises. 


conscience to assert it— HUSBAND AND WIFE. 
Devereux v. Burgwyn, 3511. Though a husband may 


If one acts in such a man. 


assign or release the 
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wife's choses in action, or ' 
convey ber expectant le | 
gal interest in personal 

chattels, yet if he do not 

assign release, or convey 
them during the cover. 

ture, they survive to her 
or to her representative. | 
Weeks v. Weeks, | 111 

2. ‘he decd of a married 

woman, without her privy 
examination, is so entire 

ly void as to her, that 

even if an agreement be 

incorporated in it for her 
benefit, she cannot obtain | 
a specific performance.— 
Askew v. Daniel, $21 
3. The land of a feme covert 
is sold by order of a Court | 
of Equity for partition :: 
the husband is entitled to | 
n life estate in the pro-| 
ceeds of the sale, in the 
same manner as he would 
have had a life-estate in! 
the land, if it had remain- | 
edunsold. Forbes v Sinith, | 
-_? 


See Fravps. 


INJUNCTION. 
See Pracrice. 
| 


INTESTATE’S ESTATE. 
1. A. purchased a tract of | 
Jand in fee, and died in | 
testate, leaving two in- | 
fant children, one of whom | 


INDEX. 


2. 


2 


1. 


died intestate and without 2. 


issue, leaving her brother | 
B. her heir atlaw. B.! 
afterwards died intestate, | 
without issue, mother or 
brother or sister. In his 





lifetime, his guardian sold 
the land under an order 
of the County Court. B. 
left a paternal grand: fa- 
ther and maternal grand. 
mother, and also one pa- 
ternal aunt, and several 
maternal aunts, the chil- 
dren of the grand mother 
by a second marriage.— 
Held, that the land would 
have gone to the paternal 
aunt, if it had net been 
sold, and the proceeds of 
the sale, under our Act of 
Assembly, must go in the 
same way. Gillespie v. 


Foy, 280 
As to the personal estate 
of B., Held, that the 


grandfather or grandmo- 
ther takes tothe exclusion 
of the aunt. Ibid. 

The grandfathers and 
grandmothers, as to the 
personal estate, take e- 
qually. bid. 


JURISDICTION. 


A bill, which is brought, 
simply to recover from 
the defendants a sum of 
money, paid for them on 
their account, cannot be 
sustained; this being a 
claim on which a Court 
of common law is compe- 
tent to give relief. Hows 
ard v. Jones, 75 
Statutes, which merely 
give aflirmatively juris- 
diction to one Court, do 
not oust that previously 
existing in another Court. 
The jurisdiction of the 
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Court of Equity, or of the 
higher Courts, proceeding 
according to the course 
of the common law, is 
never taken away but by 
plain words or as plain 
intendment. Barnevill 
v. Threadgill, 86 
3. As to land, where one of 
several tenants in com- 
mon has the actual ad- 
verse possession, claim 
ing the whole to be in 
himself, the other claim- 
ants must recover their 
shares in ejectment, be 
fore they can come into 
a Court of Equity for par- 
tition: but the rule is not 
so as to personal chattles, 
because one tenant in 
common of a_ personal 
chattel cannot recover 
from his co-tenant at law, 
except for the destruction 
of the thing or its disposi- 
tion in such way that it 
cannot be had for the 


urpose of ,partition. — 
ecks v. Wasis, 111 
4. Where neither of several 
tenants in common has 
possession of the slaves 
claimed in common, but 
they are in possession of 
another person claiming 
adversely, a bill in Equi- 
ty for partition cannot be 
maintained, until the ten- 
ants have recovered at 
law, although the person 
having such possession be 
made a party defendant 
to the Bill. Jbid. 
5. The jurisdiction of a Court 





6. 


of Equity to give relief in 
the case of lost bonds is 
now too well established 
to be called in question. 
Carter vy. Jones, 106 
A person who pays offa 
bond due to a creditor, 
without the request of the 
debtor, express or impli- 
ed, cannot recover from 
the debtor at law. But 
in Equity he is considered _ 
as the equitable purcha- 
ser,of the bond, and is 
therefore entitled to re- 
lief against the debtor.— 
Ibid. 


In a bill for that purpose 
he may join the obligee . 
to whom he made the 
payment. bid. 


. A judgment creditor must 


shew that he cannot have 
satisfaction by execution 
at law, before he can call 
in the aid of this Court to 
subject any equitable i:- 
terest of the debtor. Kirk- 
patrick v. Means, 220 


. Where an execution had 


been returned nulla bona, 
and afterwards the debtor 
became entitled, by the 
death of a relation, to a 
distributive share of cer- 
tain personal property, 
which remained in the 
hands of the administra- 
tor, and to a portion of 
the lands of the deceased. 
Held, that the creditor 
could not subject the 
equitable interest in the 
hands of the administra- 
tor, until he had first en- 
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deavored by an execution ; 
at law to obtain satisfac: | 
tion out of the lands de-, 
scended to the debtor.— | 
Ibid. 
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apply to a Court of Equity 
for an injunction to pre- 
vent the apprehended 
trespass. Howell vy. How- 
ell, 258 


10. Where, under authority ! 13. A Court of Equity will 


conferred by an Act of! 
Assembly, commissioners | 
are appointed by a Coun- | 
ty Court to lay off a 


not interfere to prevent a 
trespass, except where 
the damage would be irs 
reparable. Ibid. 


County seat, &e., a Court | 14, A, filed a bill, alleging 


of Equity has no power, 
on the complaint of rela-' 
tors through the solicitor. 
not alleging that any pri- 
vate irremediable injury. 
is to be done to them, to! 
interfere with the pro-' 
ceedings of such commis- | 
sioners. Solicitor v Mills 
244 
11. If such commissioners | 
ure guilty of any breach ' 
or omission of duty to-; 
wards the public, the! 
Courts of common law, | 
through the high officers | 
ofthe State, will afford; 
relief by a writ of man 
damus or quo warranto.—_ 
Ibid. 
12, Where an executor had | 
assented to a legacy of 
personal property to A.| 
and delivered the proper- | 
ty. to her, and afterwards | 
obtained an order of Court | 
to sell the property for’ 
the payment of debts of 
the testator, Held, that 
A’s right to the property 
was complete at law, that 
she had a full legal reme- 
dy for any injury, and 








therefore had no right to} 


that B. was indebted to 
him in a certain sum for 
which he had obtained a 
judgment by attachment, 
that B. had removed to 
another State and had no 
property in this State on 
which an execution could 
be levied, but-that he was 
entitled to a distributive 
share of an estate in the 
hands of C. an adminis. 
trator, and prayed that C. 
might be decreed to apply 
such distributive share to 
the payment of A’s. debt. 
There was no personal 
service ess on B., 
but he rought in by 
publications .Held, that, 
as a decree would not be 
binding on B. in another 
State, and as therefore 
C. would not be protected 
by it against any suit that 
might be brought against 
him by B. in another State, 
to recover his distributive 
share, the Court would 
dismiss the bill. Yar- 
brough v. Arrington, 291 


15. In the case of lost bonds, 


the jurisdiction of Courts 
of Equity affords relief 
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more complete, adequate 
and perfect, than can be 
done by Courts of law, the 
former requiring indem- 
nity to be given to the 
alleged obligor against 
the bond. Deans v. Dortch, 

331 
16. In a suit in Equity to 
recover the amount of a 
lost bond, the Court re- 
quires the same degree of 
evidence as a Court of 
law does, and therefore 
the plaintiff must produce 
satisfactory proof, not on- 
ly of the contents of the 
bond, but also that it had 
been signed, sealed and 
delivered by the party 
sought to be charged.— 
Ibid. 


17. When A. purchased B.’s 
land at execution sale and 
the purchase money was 
furnished to A. for the 
benefit of B..#eld that 
B. had an ble es- 
tate in the | Pegues 
v. Pegues.& 418 
18. If one agrees by parol 
to buy land for another, 
and he does buy the land 
and pay for it with the 
money of his principal, 
but takes the deed in his 
own name, equity will en- 
force the agreement and 
compel him to make title 
to the principal. So of 
an agreement to procure 
a lease for another. In 
these, the statute, requi 
ring contracts for selling 
or conveying land, or leas- 
: 3 
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ing or agreeing fo lease, 
to be in writing, does not 
apply. Hargrave «v. 
King, ’ 430 


LAWS or orser STATES, 
Prima facie, without proof 


to the contrary, the Court 
presumes that a limita- 
tion over, by deed, of per- 
sonal property, made in 
another State, is void, be- 
cause the presumption is, 
the common Jaw prevails 
there. Griffin vy. Carter, 


413 
LEASES. 


A condition in a lease for 


2. 


years or for life, that the 
lease is to be void, if the 
lessee assigns, is valid.— 
But a lessee under such 
a condition may associate 
others with himself in the 
enjoyment of the term, or 
may make a sub lease.— 
Hargrave v. King, 430 


LIEN, 


An equitable lien is 
neither a jus in re nor @ 
jus ad rem; but simply a 
right to possess and re- 
tain property, until some 
charge attaching to it ig 
paid or discharged. Wedd 
v. Lyon, 67 

Where there was a deed 
in trust upon Jand and nee 
groes for the. satisfaction 
of certain enumerated 
creditors, and another 
creditor obtained a j 
ment before a justice ae 
gainst the debtor and 
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levied on his interest in 
the property, but did not 
have the execution re- 
turned to Court and a 
venditiont awarded, and 
where the personal estate 
was exhausted in the pay- 
ment of the creditors se- 
eured in the deed, but 
there remained a surplus 
in the hands of the trus 
tee from the sale of the 
land. Held, that the levy 
of the justice’s execution 
on the land created no 
lien, so as to entitle that 
creditor to be paid in pre- 
ference to other creditors, 
who had received subse- 
quent assignments from 
the debtor. Presnell v. 
Landers, 251 

3. To create such alien and 

. enforce it, it is indispen- 

.. sable that there should be 
effectual process, such as 
will enable the creditor 
to make a sale of the pro- 
perty. Ibid. 


LIMITATIONS, Srarvre or 
1. A person, who has re 
ceived negroes from his 
father or father in law 
under a parol gift or loan, 
is but a bailee, and cannot 
avail himself ofthe statute 
of limitations. Weeks v. 
Weeks, 111 
@. The Act of 1715 is no bar 
to the right of a legatee 
to have an account. Mc- 
~ Crawv. Fleming, 348 


8; The presumption of sat- 
isfaction or abandonment 
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under the Act of 1828, 
Rev. Stat. ch. 65, sec. 14, 
does not apply to the 
equitable interest of lega- 
tees and persons entitled 
to distribution. bid. 


LUNATIC. 

Where a bill is filed to set 
aside a purchase made by 
a lunatic, and, upon the 
report of the Clerk and 
Master, it appears, that 
the price given was not 
grossly extravagant, and 
moreover, that the lunatic 
has it not in his power to 
make compensation to the 
vendor, if the contract 
should be set aside, the 
bill will be dismissed.— 
Carr v. Holliday, 167 


MULTIFARIOUSNESS. 


1. Multifariousness consists 
in joining in one bill two 
or morg distinct, grounds 
of suit inst the same 
or diff persons. Bed. 
sole v. Monroe, 313 

2. To support the objection 
of multifariousness be- 
cause the bill contains 
different causes of suit 
against the same person, 
two things must con- 
cur: First, the different 
grounds of suit must be 
wholly distinct ; and sec- 
ondly, each ground must 
be sufficient, as stated, to 
sustain a bill. hid. 

3. If the grounds of the bill 
be not entirely distinct 
and wholly unconnected : 
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if they arise out of one 
and the same transac- 
tions, forming one course 
of dealing, and all tending 
to one end; if one con- 
nected story can be told 
of the whole—then the 
objection cannot apply.— 
Ibid. 


. Where there appear to 


be two distinct objects in 
the bill, but the allega. 
tions as to one of them are 
so defective that no de 

eree can be had on them, 
the billis not multifarious, 
so as to admit of a gen- 
eral demurrer to the 
whole bill: for the objec 

tion of multifariousness, 
in its very nature is, that 
the bill contains two dis- 
tinct causes of suit, in re- 
spect of each of which, as 
the bill is framed, the 
plaintiff may have a de 

cree. Ibid. 





. In sch a the proper 
course woul, to refer 
the bill to have it reformed 


for impertinence, or to de 
mur to the defective part 
of the bill, or to answer 
and insist on the defence 
as to so much of the bill 
at the hearing. Ibid. 


PARTIES. 


. Ina bill brought by a 


cestui que trust to_recov- 
eran amount alléged to 
be due him, the trustee is 
a necessary party, in or- 
der that his legal inter- 
est may be bound by the 





decree. Carter ve Jones, 
196. 


2. It is a decisive objection 


to a bill, praying for an 
account of an estate and 
relief against it, that it 
makes married wemen 
parties without joining 
their husbands, Archt- 
bald v, Means, 230 


. The stating part of a bill 


ought to contain the case 
of the plaintiff, shewing 
the rights of the plaintiff 
and the injury done to 
him and by whom it was 
dene ; and, even then, the 
persons thus mentioned | 
in the bill, as the authors 
of the wrong complained 
of, are not thereby made 
defendants, but only those, 
against whom process of 
subpena is prayed, as the 
means of compelling their 
appearance, or, under our 
Statute, publication in its 
stead. Ibid. 


. But, where in a case-of 


this kind, the defendant 
does not avail himselfiof 
this objection by refusing 
to appear, but a 

and demurs, the- Court 
will not give him costs. 
Ibid, 


. Where a testator, after 


giving various legacies, 
direeted that the proper- 


' ty given to his wife should 


be sold and the proceeds 
remain in the hands of 
the — for the bene- 
fitof A. during her life, 
to be furnished to re 
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time lo time at his discre {2. If A. be insolvent, the 


tion, and at her death to 
be equally divided among 
all her children, and the 
executor paid off all his 
debts and the legacies ex- 
cept that to A. Held, 
that, in a suit brought by 
A., after the death of the 
executor, against his ad- 
ministrator, for an ac 
count and payment of leg- 
acy, the administrator de 
bonis non of the original 
testator was a necessary 
party Raby v, Lllison,| 

265 | 





PARTITION. 
. When partition is made of 
lands held by tenants in, 
common, according to the 
provisions of the Statute 
of 1836, Rev. Stat. ch. 
85, sec. 23, the money, 
which is assessed upon 
any lot, to be paid to an- 
other to produce equality 
of value, is, by force of 
the Staute, a charge up.- | 
on the land itself, and fol- 


lows it, into whosesoever 
hands it goes. Sution v, 
Edwards, 425 


. There is no statutory 
limitation, as a bar to the 
recovery of the money so 
assessed. Ibid. 


PARTNERS, 

. Where A. is a partner 
in two distintt firms, nei 
‘ther firm can sue the oth- 
er for an amount alleged 
to be due. Rogers v. 





Rogers, 31 


2 


4, 


proper course is for the 
firm claiming to be the 
creditor firm, to charge 
him on his books for the 
amount believed to be 
due. Ibid. 


. If A. be insolvent, then 


the accounts of the cred- 
itor firm should be adjust- 
ed, and a bill may be 
brought by the remaining 
members of that firm a- 
gainst the debtor firm, to 
recover the amount due 
from the latter, after de- 
ducting what may be due 
to A, if any thing, upon 
the adjustment of the ac. 
counts of the creditor firm. 
Ibid. 


PRACTICE. 


. Every bill must state the 


ground, upon which it 
asks the interference of 
the Court. It will not do 
to state gne. and prove 
another. “Russ v. Hawes, 

18 


. Care must be taken to put 


in issue in the bill what- 
ever is intended to be 
proved by the plaintiff; 
otherwise he will not be 
permitted to give it in 
evidence. Ibid. 


. The statement of the 


case and the prayer for 
on constitute 
the nce and substance 
of the bill. Ibid. 

On a motion to dissolve 
an injunction, it is a rule 
now well established, that 
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when, by the answer, the 

intiff’s whole equity is 
denied, and the statement 
in the answer is credible, 
and exhibits no attempt 
to evade the material 
charge of the bill, it must | 9. 
be allowed. Perkins v. 
Hollowell, 24 


5. When a case is referred 
to a Clerk and Master, he 
must state in writing, in 
his report to the Court, all 
the testimony heard by 
him and upon which his 
report is founded. Fau- 
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answers with unavailing 
epithets, and with matters 
that have no bearing 
whatever on the contro: 
versy. Newsom vy. New- 
som, 122 
The sale of an infant's 
land ought not to be de- 
creed by a Court of Equi- 
ty, upon ex parte affida- 
vits, without any refer- 
ence to ascertain the ne- 
cessity and propriety of 
the sale, and the value of 
the property. Harrison 
v. Bradley, 136 


cett v. Mangum, 53 | 10. The material facts ought 


6 It is the usual course in 
injunction cases, that all 
the parties defendant shall 
answer, before a motion 
can be made to dissolve ; 
but that rule may be dis- 
pensed with under pe- 
culiar circumstances, as 


to be ascertained and put . 
upon the record, either by 
a report or the sending of 
an issue, and, after a sale, 
it ought to appear. in like 
manner, to be for the 
benefit of the infant to 
confirm it. Ibid. 


where the party not an- 11. It would be hazardous 


swering is not charged in 
the bill with @ny particu- 
lar knowledge of the facts 
alleged, and the parties, 
who have answered, were 
so charged. Ashe v. Hale, 
55 

7. It is a general rule, that 


to impeach confirmed ju- 
dicial sales, upon the 
ground of inadequacy of 
price ; and, if it can be 
done in any case, it must 
be a very strong one’ of 
deceitful practice on the 
Court. Ibid. 


a demurrer must be good| 12. Although it is the daty 


throughout, and that, if it 
cover too much, it must 
be overruled in toto.— 
Barnwell v. Threadgill, 
86 

8 The Court expres its 
disapprobation of bring- 
ing Reened in the plead- 
ings irrelevant matters, 
and interlarding bills and 





of a Court of Equity, 
when the real estate ofan 
infant is sold under its de- 
cregmme direct the pro- 
ceeds ee held as val 
estate,” a husband of 
such infant, who has re- 
ceived the proceeds from 
his wife’s guardian, has 
no right to complain that 
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such course has not been 
adopted. bid. 
13. According to our prac- 
tice, under an order for) 


“to answer or demur,” the 
defendant may demur to) 
the whole bill—without 
answering or pleading to | 
any part. May v. Smith. | 
187 
14, Where an appeal was) 
taken from the decision 
of the Court on motion to 
dissolve an_ injunction, 
and the parties after- 
wards compromised the 
matters in dispute, this 
Court will not look into 
the merits of the case, for 
the purpose of awarding 
costs, but will certify to 
the Court below that their 
order must stand, and as 
to the costs of the appeal, 
will direct each party to 
pay hisown. Howell v. 
Howell, 218. 
15, Where a plaintiff _has 
made a mistake in point 
of fact in his original bill, 
he may, by leave of the 
Court, correct that mis- 
take, by an amended bill. 
But where the facts ex- 
isted at the time the orig- 
inal bill was filed, and he 
discovers them_ after- 
wards, he can le a 
supplementabpbill, but this 


will be dismissed on de- 
murrer. Murray v. King, 

223 
16. Whenever the same end 
may be obtained by an 





19. Where a 





INDSK. 


the Court 
will not permit a supple. 
mental bill to be filed.— 
Thid. 

time until the next Term 17. In England, where ex- 


amendment, 


ceptions are filed to an 
answer to an injunction 
bill, the exceptions must 
be disposed of, before a 
motion to dissolve the in- 
junction can be heard.— 
Edney v. Motz, 233 


18. But in this State, owing 


to the shortness of the 
terms of our Courts, the 
practice is different, and 
the exceptions and the 
motion to dissolve must 
be heard together. Ibid. 


defendant 
moves to dissolve an in- 
junction, and the motion 
is refused, and afterwards, 
by permission of the 
Court, he amends his an- 
swer, he is at liberty a- 
gain to move the dissolu- 
tion. Ibid. 


20. When A. had been ab- 


sent and not heard from 
for seven yeafs, and on 
the presumption of his 
death, administration was 
granted to B., and B. 
brought a bill against C.., 
who had been an agent of 
A., praying for an ac- 
count of what he had re. 
ceived as agent and pay- 


‘meat of any balance in 
a 


his hands, and C. in his 
answer stated, that from 
A’s. wandering habits, it 
was just as probable he 
was alive as dead; the 
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cause being set down for 
hearing upon the bill and 
answers, Jt was held that 
when the Court decreed 
the payment of the mo- 
ney in C’s. hands, they 
might properly annex as 
a condition that before 
C. should pay it, B. should 
execute to him a bond of 
indemnity. Daughiry v 
Reddick, 261 

21. It is not proper in pray- 
ing for process to call it 
the “People’s” writ of 
Subpena. It should be 
the *State’s” writ of Sub- 
pena. Ibid. 

22. There is a difference in 
the course of the Court, 
upon an injunction tostay 
proceedings at law and 
a sequestation. In the 
former, the injunction will 
be dissolved, upon the 
coming in of the answer. 
if the equity of the Bill be 
denied fully and fairly, 
and a dissolution will be 
decreed. But inthe case 
of a gequestration, the 
right of the plaintiff to 
have the property secured 
daring the litigation, does 
not depend upon “the e- 
quity confessed by the an- 
swer;” and the Court 
having secured the fund, 
will keep it secured, until 
the rights of thg parties 
are adjudicat unless 
the ghe application was 
improvidently granted, or 
unless, upon the the com- 
ing in of the answer, it 
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appears, taking the whole 
together, that the claim 
of the plaintiff is unfound- 
ed, or the security, which 
had been obtained, is un- 
necessary. McDaniel v. 
Stoker, 274 


23. When a bill is filed, to 
set aside an instrument 
on the ground that it was 
executed by mistake or 
accident, the nature of 
the mistake or accident 
must be set out with cer- 
tainty in the bill. Ea- 
ton v. Willis, 335 


24. Exhibits do not make a 
part ofa bill, but area 
part of the proof, and can- 
not aid defective state- 
ments in the biil, any 
more than any other part 
of the proof, Ibid. 


26. After a bill has been dr- 
pending for some time, 
testimony taken, and the 
cause set for hearing, and 
transferred to this Court, 
a petition will not be 
granted to a defendant to 
have the cause remanded, 
so as to bring before the 
Court grounds of defence, 
not properly or sufficient- 
ly set forth in the answer, 
and to take additional tes- 
timony: especially when 
the@sobject is to introduce 
matter, which is the sub- 
ject of @cross-bill, and to 
get rid of the plaintiff’s 
claim, not upon the mer- 
its, but upon a matter, 
which is in a great degree 








476 


technical, Doggett 


Hogan, 340 | 


26. A motion to remove or'| 


discharge a sequestration 
does not stand upon the | 
footing of a motion to dis. | 
solve an injunction, in the | 
ordinary case of aninjunc 
tion to stay execution up- 
on a judgment at law.— 
The Court, having secured 
the fund, will keep it se 
eured, pending the litiga- 
tion, unless the applica. 
tion was improvidently 
granted, or unless, upon 
the coming in of the an 
swer, it appears, taking 
the whole together, that 
the claim of the plaintiff 
was unfounded, or the 
security unnecessary.— 
Griffin v. Carter, 413 
27. Although a Court of 
Equity will not adjudicate 
upon a legal title, yet it 
will take notice of what is 
necessary to constitute a 
valid legal title, when its 
aid is asked for, upon the 
ground of the legal title, 
and will require that the 
party should come for- 
ward with fairness and 
shew a title, which, prima 
facie, is a good one. Ibid. | 


SEQUESTRATION. 
SEE Posori 
STATU'RES. | 

1. Under the Act of 1833, 

chartering the Bank of 


Cape Fear, the tax of 
‘twenty-five cents, on each 








v.| 


3. 


4. 


— 
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share of stock owned by 
individaals, is payable 
out of the general funds 
of the Bank, the State not 
being entitled to any ex- 
emption from such tax in 
the distribution of the 
dividends. Atto. General 
v. Cape Fear Bank, 71 

Where, by the penning 
of a statute, its meaning 
is rendered doubtful, long 
usage is a just medium, 
by which to expound it; 
upon the maxim, that the 
“jus et norma loquendi” 
are governed by usage.— 
Ibid. 

But, if such usage is con- 
trary to the obvious mean- 
ing of the words of the 
statute, it is not to be re- 
garded. Ibid. 

Where the words are 
doubtful, and the usage 
has been acquiesced in by 
both parties for a long 
series of years. it is con- 
clusive. Ibid. 


SURETY. 


. For any sum, which a 


surety for the price of 
land, purchased by an- 
other, has paid or is lia- 
ble to pay on that account, 
he has an equity to be 
re-embursed or exonera- 
ted by a sale of the land ; 
and to that end, he has a 
right¥o file his bill to pre- 
vent a conveyange to the 
purchaser by the vendor, 
who has kept the title, 
as a security for the pur- 

















chase money. Smith v. 
Smith. 34 
2, Where'the plaintiff in his 
bill claims against two 
defendants to recover as 
surety for both, alleging 
they are both principals, 
he cannot have a decree 
against one of them as a 
joint surety. Howard v. 
Jones, 75 


- A creditor is not bound 
to a surety for active dili- 
gence against the princi- 
pal; for it is the contract 
of the surety, that the 
principal shall pay the 
debt, and it is his business 
to see that he does. There- 
fore forbearance merely, 
the omission to sue, or af- 
ter suit, to take judgment, 
or to sue out execution, 
although it may be from 
the wish not to distress 
the principal, and the 
consequence of communi- 
cations from him, and al- 
though the creditor may 
not inform the surety of 
the principal’s want of 
punctuality, will not dis- 
charge the surety. Pip- 
kin v. Bond, 91 


4, But if the creditor parts 
from a security held by 
him, either for favor to 
the principal or from an 
other motive of bad fait 
to the surety, or, without 
the privity of the surety, 
makes a contract with the 
debtor ‘for forbearance, 
so that he cannot right 

fully sue him, and thus 
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disable himself to receive 
payment from the surety, 
and transfer to’ him his 
securities at any moment 
the surety may require. it 
of him, in such cases he 
discharges the surety.— 
Ibid. 


. For while the creditor is 


not bound to diligence, he 
is bound not to increase 
the risk of the surety by 
any act of his; and if he 
does any thing that has 
that effect, he can no 
longer look to the surety. 
Ibid. 


. In an application by a | 


surety to a Court of Equi- 
ty for relief, in a case of 
such forbearance, it is not 
necessary for him to set 
forth or prove what dam: 
age he has sustained or 
whether he has sustained 
any. Ibid. 


- Delay, merely, by the 


creditor, to sue the prin- 
cipal debtor, does not dis- 
charge the surety. Carter 
v Jones, 196 


. A. having a jadgment a- 


gainst B. as principal, and 


-C. as surety, C. without 


the consent of A. has an 
ee issued & a 
upon B.’s property. A. 
has a right to withdraw 
the execution and dis- 
charge’the levy, without 
making herself liable to 
C. Forbes v. Smith, 369 


TRUST. 


1. Where land was devised 
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to a trustee, in trust “for 
the sole and separate use 
of A. B, until such time 
as the then existing debts 
of her husband should 
have been by him d's- 
charged and satisfied, and 
in that event to be con- 
veyed to him;” Held. 
that, when the husband 
died without having dis- 
charged such debts, the 
equitable fee simple res’- 
ed either in the said A. 
B or in her for life, and 
after her death in the 
heirs at law of the testa- 
tor; and that, in either 
case, the purchaser of the 
land, sold under 4 decree 
of a Court of Equity, to 
which the said A. B. and 
the said heirs were par 
ties, acquired a good title 
in fee Ashe v. Hale, 55 
2. Where a debt, intended 
to be secured by a deed of 
trust, is not correctly de- 
scribed inthe deed, though 
the creditor by identify 
ing it may recover it out 
of the trust fund, while 
that remains; yet if the 
trustee has boa fide paid 
out the trust fund to dis- 
charge other debts, with- 
out any notice of the mis- 
take by the creditor to the 
trustee, the creditor can- 
not make the trastee per- 
sonally responsible. All- 
mand v. Russell, 183 
3. It is the nature of a trust 
to be subject in equity to 
the same rules, as to its 





acquisition and alienation 
and the succession to it, 
as the legal estate is.— 
Hence those persons only, 
who may purchase and 
may purchase and hold 
the equitable. Atkins v. 
Kron, — 207 


VENDOR AND VEN- 
DEE. 


1. A Court of Equity wil! 
not compel a purchaser to 
take a title substantially 
defective; but it is the 
privilege of the vendor to 
complete his title, and 
this he may do at any 
time before a decree, pro- 
vided there has been no 
unnecessary delay. Wes- 
tall v. Austin, l 


2. The purchaser will not 
be permitted to deprive 
him of his right, by fore- 
stalling him. If he per- 
fects the title, he has got 
all he bargained for, and 
can ask from the vendor 
nothing more, than the 
expenses he has incurred 
in removing the defect. 
Ibid. 


3. To support a bill of in- 
junction by the purchas- 
er of land against the ven- 
dor to restrain the collec- 
tion of the purchase mo- 
ney, upon the ground that 
there were prior liens up- 
on the land (as, for in- 
stance, for taxes due,) the 

laintiff must set forth in 
is bill, as nearly as he 
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can, the amount of such 
liens; and where he al- 
leges he gave more for 
the land than he other- 
wise would have done, in 
consequence of misrepre- 
sentations made by the 
vendor or his agent at the 
time of the sale, he must 
set forth what he believes 
to be the amount of the 

“injury he has sustained 
by reason of such misrep- 
resentations. Ashe v. 
Hale, 55 

4, Where a purchaser is en- 
titled to compensation 
merely, he cannot enjoin 
the vendor from collect- 
ing the purchase money, 
or at most he can only en- 
join him for the sum 
which he alleges distinct- 
ly in his bill to be due to 
him for such compensa- 
tion. Ibid. 

5. Where a testator direc- 
ted land to be sold by his 
executors and the pro- 
ceeds to remain in their 
hands, and they to pay 
interest annually to A. du- 
ring her life, and the prin- 
cipal after death to her 
children, Held that a bona 
fide purchaser from the 
executors, who had -paid 
them the purchase mo- 
ney, was not bound to see 
that it was properly ap- 
plied to the purpose of the 
trust. Hauser v. ‘ 

. 357 


6. Either upon a trust or a 


‘land directed te be sold 
* b 


. A husband is dispunish- 


. Though a tenant for life 
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charge to pay debts on 


an executor, a pur- 
chaser is not bound to see 
that the purchase money 
is applied either to the 
payment of the debts gen- 
erally or to the satisfac- 
tion of legacies out of the 
surplus, after the debts 
are paid. bid. 


WASTE. 


able for waste, because, 
while in the possession, 
he is not tenant for life in 
his own right, but is seised 
with his wife in fee in her 
right. But the assignee 
of the estate of the hus- 
band is liable for waste, 
because his seizin and 

ssion are several, 
and he is strictly a tenant 
for the life of the husband. 
Davis vy. Gilliam, 308 


of land, entirély wild, may Vs. 
clear as much of it for 
cultivation, as a prudent 
owner of the fee would, 
and sell the timber that 
grew on that part of the 
land, yet it is waste in 
such a tenant to cut down 
valuable trees, riot for the 
P of improving the 
and, but for the purpose 
of sale. Ibid. 





